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| SSUE PRESENTED

Whet her respondent, a nedical doctor, should have his |license to practice
medi ci ne revoked or otherw se disciplined for alleged mal practice, unethica
medi cal practices', and performance of services which he knew or should have
known he was not conpetent to perform

BACKGROUND

By a three-count admi nistrative conplaint dated April 8, 1980, petitioner
Department of Professional Regulation ("Departnent") charged respondent Ceorge
A. Chakmakis, MD. ("respondent") w th medical mal practice and perfornmance of
servi ces which he knew or should have known he was not conpetent to perform

Specifically, Count | alleges that respondent negligently failed to read,
identify, and interpret a chest x-ray showing a clear abnormality in the [ung of
Mary Loui se Wahl, his patient; that he failed to adm nister foll owup x-rays and
seek consultation in light of what the chest x-ray reveal ed; that he negligently
failed to diagnose Ms. Wahl for nalignant |ung disease, or refer her to another
physician for necessary treatnment; that, contrary to medical ethics, he failed
to seek consultation in a doubtful or difficult case where the quality of
medi cal service could have been enhanced by such referral



Count Il alleges that respondent prescribed, dispensed, or adm nistered
drugs in excessive or inappropriate amunts to Argola O Neal, his patient.

Count 111 alleges that respondent, negligently and contrary to nedi ca
ethics, breached his obligation to provide postoperative care to Ronald Sequi no,
his patient.

On March 26, 1981, the Departnment anended its conplaint by adding an
addi tional count. Count IV alleges that respondent negligently used the Bellew
Ther apeutic Vaccine Method to treat the arthritis of Mary Louise Wahl, his
patient.

Respondent di sputed the charges and requested a hearing; on June 12, 1980,
the Departnment referred this case to the D vision of Admi nistrative Hearings for
t he conducting of formal Section 120.57(1) proceedings.

Thereafter, hearing was set and reset nunerous tines. It was initially set
for Septenber 16, 1980; on notion of respondent, it was continued and reset for
Cct ober 31, 1980. Subsequently, on joint notion of the parties, it was
continued and reset for February 23, 1981. On notion of respondent, it was
again continued and reset for April 9 and 10, 1981. On March 26, 1981
respondent noved for a continuance based on the Departnment's newy filed
anendnment to the adm nistrative conplaint; the notion, unopposed by the
Departnment, was granted and hearing was reset for June 16 and 17, 1981. On June
9, 1981, respondent noved for a continuance, citing Section 11.111, Florida
Statutes (1981); the notion was granted, and hearing was reset for August 18 and
19, 1981.

During the discovery stage of, this proceedi ng, respondent repeatedly
failed to respond to discovery initiated by the Departnment. The Departnent
filed notions to conpel discovery and inpose sanctions. By orders issued July
15 and August 11, 1981, respondent was directed to conply with the Departnent's
di scovery requests. The severe sanctions sought by the Departnent were not
i nposed; however, respondent was directed to pay the reasonabl e expenses
i ncurred by the Departnment in obtaining the orders--with the exact anmobunt to be
determ ned at final hearing.

At hearing, the Departnment called as its witnesses: Vernon Golightly,
Ronal d Sequi no, Argola O Neal, Fred O Neal, Wayne Lopez, Marie MQuire, Frances
Davis, Dr. WIlliamCottrell, Dr. W M Koon, Dr. J. D. Mdrgan, John Spanogl e,
and Dr. Ceorge Chakmakis. It offered Petitioner's Exhibit 1/ Nos. 1 through
17 into evidence which, except for Nos. 9 and 17, were received. Respondent
cal l ed no witnesses and offered no exhibits into evidence.

The parties requested and were granted the opportunity to present their
cl osi ng argunents subsequent to submittal of proposed findings of fact and
conclusions of law. The Department filed proposed findings, respondent did not.
Cl osing argunents were presented in Tanpa, Florida, on February 8, 1982.

Based on the evidence presented at hearing, the following facts are
det er m ned:



FI NDI NGS OF FACT

1. Respondent, CGeorge A. Chaknakis, MD., is licensed by the Depart nment
to practice nmedicine in Florida. At all times material to this proceeding, he
was engaged in the general practice of nedicine at 123 Tanpa Street, Auburndal e,
Florida., (P-6.)

l.
As to Count |

A. Failure to Detect Clear Abnormality in Patient's Chest X-ray

2. From 1974 to 1977, Mary Loui se Wahl was respondent's patient. At
various tines, he treated her for rheumatoid arthritis, chronic bronchitis, and
the flu. (P-8.)

3. On .February 16, 1977, respondent had a chest x-ray taken of M. Wahl
In reading the x-ray film he failed to detect or identify any abnormality in
her lung. In a letter he subsequently wote to another physician, respondent
contended that, in February, 1977, her chest x-ray "was clear."” (Testinony of
Spanogl e; P-5, P-8.)

4. During the next eight nonths, Ms. Wahl suffered from chronic breathing
probl ens. Respondent treated her for bronchitis and prescribed various
anti bi oti cs--none of which caused any noticeabl e inprovenent in her condition
Her last visit to respondent's office was on Novenber 11, 1977. (P-8.)

5. On Decenber 15, 1977, Ms. Wahl was admitted to the energency room of
W nter Haven Hospital. She conpl ai ned of progressive shortness of breath and
coughing to Dr. Alan G Gasner, the physician on duty. (P-8.)

6. Dr. Gasner did a conplete history, perforned a physical exam nation and
had a chest x-ray taken of Ms. Wahl. The x-ray revealed a nmassive |left pleura
effusion. He renoved the fluid fromthe left side of her chest and conducted
tests to determine the cause of the effusion. He concluded that she had a
carcinoma of the lung, with netastic tunor as the cause of the left pleura
ef fusion. She received chenot herapy and was di scharged fromthe hospital 13
days later. (P-8.)

7. On May 5, 1978, Ms. WAhl was readmtted to Wnter Haven Hospital
Twel ve days | ater, she died. The cause of death: netastatic carcinonma (or
cancer) of the lung. (P-8.)

8. The chest x-ray of Ms. Wahl, taken by respondent on February 16, 1977
clearly showed an abnormality in the upper left |obe of her lung. The
abnormality, indicated by a white hazy area between the ribs, was obvious, not
subtle: a physician who had conpl eted nmedi cal training should have been able to
recognize it. The white hazy area was present only on the left |obe, not the
right. 1In examning |ung Xx-rays, physicians are trained to conpare the |eft
side with the right side. Additional factors were present: M. Wahl was 63
years old and respondent was aware that she snoked cigarettes. Respondent's
failure to detect such an obvious abnormality in the February 16, 1977, chest x-
ray deviates fromthe standard of care, skill, and treatment recogni zed by
reasonably prudent simlar physicians as acceptable under simlar circunstances.
This standard of care, and respondent's deviation therefrom was established at
hearing by the expert testinony of five |licensed physicians who practice
nmedi ci ne in the Auburndal e-Wnter Haven area. Respondent admitted, at hearing,



that the February 16, 1977, chest x-ray shows an increased density in the |eft
upper | obe of the lung. (Testinony of Chakmakis, Gasner, Libinski, Cottrell,
Koon, Morgan; P-5.)

9. The abnormality shown in the February 16, 1977, chest x-ray of M.
Wahl, if detected, would have warranted further action by the treating
physi ci an, such as additional x-rays, including a |lateral view, and tests. 1In
[ight of Ms. Wahl's age and snoking habit, the February 16, 1977, x-ray would
| ead a prudent physician to suspect a malignancy or carcinoma. |If it was a
carcinoma, inmediate action would have been necessary; it is possible that
surgical intervention to renove the carcinoma could have been perforned.
(Testinmony of Cottrell, Gasner, Lipinski, Koon, Morgan.)

10. It cannot, however, be concluded that respondent's failure to detect
the clear abnormality in Ms. Wahl's lung caused or contributed to her eventua
death from carcinoma of the lung. No definite |Iink has been established. There
is no way of now knowi ng whether Ms. Wahl had a carcinoma or cancer in February,
1977. The abnormality shown in the x-ray could be consistent with these
different primary di agnoses: cancer, tuberculosis, and pneunmonia. (Tr. 50.)

B. Failure to Provide Chest X-ray to Ms. Wahl's Subsequently Treating Physician

11. Wien Ms. WAhl was adnmitted to Wnter Haven Hospital in Decenber, 1977
she explained to Dr. Gasner that she had been under the care and treatnent of
respondent. Dr. Gasner imedi ately asked respondent to forward her nedica
records so that he could determne the nature of her treatnment. Respondent
replied by letter dated Decenber 21, 1977: he indicated that her |ast chest x-
ray, taken February, 1977, was clear; that her last office visit was on Novenber
11, 1977, when she was treated for bronchitis; and he encl osed copies of |ab
test results. On Decenber 28, 1977, Dr. Gasner wote respondent, expl aining
that he needed to have her prior chest x-ray filns in order to plan a course of
therapy for her. Dr. Gasner received no response fromrespondent. (P-8.)

12. Respondent's failure to provide Dr. Gasner with the requested chest x-
rays of Ms. Wahl is insufficient, in itself, to support a conclusion that
respondent refused to supply such records. Respondent testified that he
bel i eved that the requested x-rays had been sent to Dr. Gasner; such testinony,

al t hough sel f-serving, was not refuted by the Departnment. 1t is concluded that
respondent's failure to supply the x-rays requested by Dr. Gasner's Decenber 28,
1977, letter was due to inadvertence, not willful refusal. (Testinony of
Chaknaki s.)

13. Refusal to supply patient medical records requested by a subsequent
treating physician constitutes a deviation fromthe accepted standard of care in
t he Auburndal e-Wnter Haven area. But, it has not been shown that the
i nadvertent failure to supply such records constitutes a deviation. (Testinony
of Koon, Cottrell.)

.
As to Count 11
14. Argola O Neal was respondent's patient from Novenber 8, 1978, through
Decenber 20, 1978. She went to himfor treatment of kidney problens and recalls

receiving two drug prescriptions fromhim He also dispensed drugs to her in
his office. (Testinmony of O Neal.)



15. She has no conplaints about the quality of the treatnment she received.
The nedi cati ons respondent prescribed made her feel better. She stopped seeing
respondent because her husband felt that respondent's prices were too high
(Testinmony of O Neal.)

16. After leaving the care of respondent, Ms. O Neal becane a patient of

Dr. WlliamCottrell. At Dr. Cottrell's request, she showed himthe nedications
whi ch had been prescribed by respondent. They included: Inderal, 40 mlligram
and 20 mlligramtablets; Digoxin, .25 mlligrams; Tofranil; Synthroid; Isoml;

Dyazi de; Serapes, 10 mlligrams; N trostat; Lasix, 20 mlligrans; Mlicon
Darvocet-N 100; Thyroid, 2-grain tablets; and Gavi scon. The I nderal
prescriptions were duplicative, as were the drugs Synthroid and throid extract.
If used inproperly, they were potentially dangerous to the patient. (Testinony
of Cottrell.)

17. Ms. O Neal, age 76, is a frail woman suffering fromsenility and
hardening of the arteries. Her ability to accurately recall respondent's brief
treatment of her--occurring three years prior to hearing--has been affected.

For exanple, she did not recognize respondent until he introduced hinmself to her
i medi ately before hearing. Her testinmony conflicts with that of her husband,
Fred O Neal. He testified that she stopped seeing respondent because she was

di ssatisfied with his treatnent. (Testinony of O Neal, Cottrell.)

18. Because Ms. O Neal had nedications prescribed by an earlier doctor
respondent was concerned about prescribing duplicate nmedications. He instructed
her to stop taking duplicative diuretics, thyroid, and heart medi cati ons.

Al though Ms. O Neal does not recall such instructions, respondent's recollection
i s persuasive. (Testinony of Chaknmakis.)

19. Wien Ms. O Neal becane Dr. Cottrell's patient, she expressed sone
confusi on concerning the nedications which she had received from respondent.
Al though Dr. Cottrell testified that, in his opinion, there was sonme redundancy
in the nedications prescribed by respondent, he consistently avoi ded concl udi ng
that the prescriptions were sufficiently excessive or inappropriate to
constitute a deviation fromthe prevailing standard of medical care in the
Aubur ndal e-W nter Haven area. 2/ (Tr. 235-236.) In his treatnent of M.
O Neal, Dr. Cottrell tried to sinplify the nedication instructions and nmake sure
that her husband was fully aware of them (Testinony of Cottrell.)

1.
As to Count [1I1

20. Ronal d Sequi no was respondent's patient from Novenber 30, 1978,
t hrough Decenber 11, 1978. On Friday, Novenber 30, 1978, respondent surgically
removed two cysts from Sequino's back. The agreed-upon price was $30.
(Testinmony of Sequino; P-2, P-6.)

21. That evening, the cyst wounds began to open. Sequi no, concerned about
i nfection, tel ephoned respondent’'s office nunber Friday evening, Saturday, and
Sunday. He obtained respondent’'s answering service which informed himthat
respondent was unavail able; he left a nmessage for respondent to contact him
Respondent did not return Sequino's call. (Testinony of Sequino.)

22. The next week, Sequino returned to respondent's office for treatnent
of the wound which, by then, was discharging pus. Sequino, disturbed by his
inability to reach respondent during the weekend, asked respondent whether the



answering service had contacted him respondent replied that he had gotten the
message fromthe answering service but "made light of it" by telling Sequino
that he worried too much. (Testinmony of Sequino.)

23. During the weekend that Sequino tried unsuccessfully to reach him
respondent did not have another physician covering for him Respondent's
testinmony to the contrary is rejected as selfserving and uncorrobor at ed.
Nei t her did respondent have hospital privileges. (Testinmony of Davis, Sequino;
P-6.)

24. Sequino returned to respondent two nore tines for post-operative care.
The healing of his cysts was aggravated because Sequino frequently got his back
wet, contrary to respondent’'s instruction. Because of this, respondent charged
Sequi no an additional $12 for each followup visit. (Testinmony of Davis.)

25. Sequi no was disturbed by what he perceived as respondent's | ack of
concern; he was al so upset about being separately charged for each foll ow up
visit. He becane angry, used threatening | anguage toward respondent, and
munbl ed profanities on |eaving the office. (Testinmony of MQuire.)

26. Respondent denies that he was unavail able or received an answering
servi ce nessage from Sequi no during the weekend foll owi ng the cyst renovals. He
denies that he made "light" of Sequino's concern about not being able to reach
him He asserts that if he was unavail able, he had anot her physician covering
for him These contentions are rejected as selfserving and | acking
corroboration. Diane Davis, his fornmer receptionist and clerk-secretary,
testified that--to her know edge--respondent had no physician cover for himwhen
he was out of town; that, during the weekends when he was unavail abl e, he never
referred a patient to another physician. (Testinony of Chakmakis, Davis.)

27. By failing to provide continuing care to Sequi no over the weekend, or
maki ng arrangenents so that another physician would be avail able to provide such
care, respondent deviated fromthe prevailing standard of nedical care and
treatment recogni zed by a reasonably prudent simlar physician as acceptable
under the circunstances. That standard of care requires that a physician be
available to his patients or have a physician cover for himat all tines.
Simlarly, contrary to the Principles of Medical Ethics, he neglected his
pati ent after having undertaken to provide himnedical care. Such a breach of
nmedi cal ethics constitutes a deviation fromthe standard of nedical care
recogni zed by a prudent simnmlar physician as acceptabl e under the circunstances.
(Testinmony of Morgan; P-7.)

I V.
As to Count |V

28. Respondent admits having used the Bell ew Vacci ne Method for Treating
Arthritis ("the Bellew Method"). He used it to treat the arthritis of Mary
Wahl. The Bel |l ew Met hod was devel oped by Bernard A. Bellew, MD. Cenerally, it
consi sts of reginmen of intradermal and subcutaneous injections of comonly
avai | abl e i nfluenza viral vaccines and respiratory bacterial vaccines. It
purports to provide therapeutic or curative relief to arthritis. (Testinony of
Chaknmakis; P-1, P-8, P-16.)

29. The Bellew Method is not w dely known or used by the nedica
prof essi on. Respondent does not know of another physician in the United States
who uses it. (Testinmony of Chakmakis;



30. The Bellew Method is considered, at best, as an "unusual treatnment" by

ot her physicians the Auburndal e-Wnter Haven area. It is not accepted in that
area, or elsewhere in the country, as an acceptable nmethod for treating
arthritis. 1t is so far renoved fromthe accepted practice and nethod of
treating arthritis that it cannot be considered to have even achi eved
experimental status. (Testinony of Cottrell; P-8.)

31. Respondent's use of the Bellew Method to treat Ms. Wahl's arthritis
deviated fromthe standard of care, skill, and treatnment recognized by a
reasonably prudent simlar physician as acceptable under simlar circunstances.
(P-8.)

32. No evidence was presented to show either that the Bellew Met hod has
been proven effective or that it was harnful to Ms. Wahl. Neither was evidence
presented to show that, before utilizing this nethod, respondent disclosed to
Ms. Wahl that the Bell ew Method had not been proven effective; that it was held
in disfavor or not used by the nmainstream of the nedical comunity. No evidence
was presented to show that Ms. Wahl gave her infornmed consent to such treatnment
after having been advised that, at best, it was considered to be unusual or
unort hodox treatnment by the nedical community.

V.
Costs Incurred by Departnment in Cbtaining Orders
Conpel I'i ng Di scovery

33. Respondent's failure to respond to discovery resulted in the
Departnent filing nunerous notions to conpel. By orders dated July 15 and
August 11, 1981, two such notions were granted and orders conpelling discovery
were issued. Respondent gave no excuse, or justification for his failure to
respond to the Departnment's discovery. Accordingly, pursuant to Rules 1.380,
Florida Rules of Givil Procedure, the Departnent was awarded reasonabl e expenses
which it incurred in obtaining these orders.

34. By stipulation, the Departnent's reasonabl e expenses were to be
determ ned by affidavit of the Departnent's counsel submittal at final hearing.
The affidavit indicates the Departnment incurred expenses in the anount of
$419.16. (Affidavit of Expenses, dated August 13, 1981.)

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has jurisdiction over the
parties and subject matter of this proceeding. Section 120.57(1), Fla. Stat.
(1981).

36. Section 458.1201(1) , Florida Statutes (1977) , enpowered the Board of
Medi cal Examiners ("Board") to discipline a |icensed physician if it finds him
or her guilty of, anong other things:

(m Being guilty of immoral or unpro-

fessi onal conduct, inconpetence, negligence,
or willful msconduct. Unprofessional con-
duct shall include any departure from or
the failure to conformto, the standards of
acceptabl e and prevailing nmedical practice



In

in his area of expertise as determ ned by
the board, in which proceeding actual injury
to a patient need not be established when
the sane is conmtted in the course of his
practice, whether comritted within or with-
out this state.

1979, the Florida Legislature repeal ed, conprehensively revised and

reenact ed, Chapter 458, Florida Statutes, the Medical Practice Act. Section

458.331(1), Florida Statutes (1981), enpowers the Board to discipline a |icensed

physi cian for, anmong ot her things:

37.

(t) Goss or repeated mal practice or

the failure to practice nedicine with that
| evel of care, skill, and treatnent which
is recogni zed by a reasonably prudent sim
i lar physician as being acceptabl e under
simlar conditions and circunstances. The
board shall give great weight to the
provisions of s. 768.45 when enforcing

t hi s paragraph.

(v) Practicing or offering to practice
beyond the scope permitted by |aw or accept-
i ng and perform ng professional responsibil-
ities which the Iicensee knows or has reason
to know that he is not conmpetent to perform

Al though the terns differ, Sections 458.1201(1)(m, Florida Statutes

(1977) and 458.331(1)(t), Florida Statutes (1981), provide authority to

di sci pl

ne a physician for what is generally considered to be nedica

mal practi ce:

38.

Mal practice, as the termis used with

ref erence to physicians and surgeons, is a
practice of a physician or surgeon that is
bad or unskillful and results in an injury
to his patient. Negligent nal practice by

a physician or surgeon consists of his
failure to exercise the required degree of
care, skill, and diligence, doing sonething
that he shoul d not have done or omtting to
do sonet hing that he shoul d have done, re-
sulting ininjury to his patient. 25 Fla.
Jur., Physicians and Surgeons, Section 75.

VWere, as here, a statute has been repeal ed and substantially

reenacted by a statute containing changes to the original statute, "the

reenacted provisions are deened to have been in operation continuously fromthe

ori gi nal

effective fromthe time the new statute goes into effect.

enact ment whereas the additions or changes are treated as anendnents
" McKi bben v. Ml lory,

293 So.2d 48, 53 (Fla. 1974). Thus, to the extent that the | ater enacted

Section
Section

458.331(1)(t), Florida Statutes (1981), enconpasses its predecessor
458.1201(1)(m , Florida Statutes (1977), the new provision is

considered to reaffirmand continue in force the former provision; to such

ext ent,

the newly reenacted provision can be given retroactive effect.

McKi bben, supra at 52, 53. Since both subsections proscribe mal practice,



respondent' s conpl ai ned of conduct in 1977 and 1978 may subject himto
discipline to the extent his conduct constitutes a violation of both provisions.

39. But, by the sane reasoning, the Departnment's charge (in Count 1) that
respondent violated Section 458.331(1)(v), Florida Statutes (1981), in 1977
cannot be sustained. Section 458.331(1)(v), Florida Statutes (1981) ,
specifically proscribes a physician fromperformng treatnment which he knows or
has reason to know he is not conpetent to perform there is no simlar provision
in Section 458, Florida Statutes (1977). Respondent cannot be found guilty of
violating a statute not in existence at the tinme of the alleged m sconduct.
Retroactive application of Section 458.331(1)

40. Florida Statutes (1981), would effectively deny him"the right to know
in advance froma reading of the [statutory] |anguage what conduct is proscribed
by the legislature.” Lester v. Department of Professional and Cccupati ona
Regul ati ons, 348 So.2d 923, 925 (Fla. 1st DCA 1977).

41. License revocation proceedings are penal in nature. Bowing v.
Department of |nsurance, 394 So.2d 165 (Fla. 1st DCA 1981). The term
"substantial conpetent evidence" takes on vigorous inplications. Bowing, supra
at 171. Matters in issue must be proven by evidence "which is indubitably as
"substantial' as the consequences [for the licensee].” Id. at 172. Violations
are

[NNot to be found on | oose interpretations
and problematic evidence, but the violation
must in all its inplications be shown by

evi dence whi ch wei ghs as "substantially" on
a scale suitable for evidence as the penalty
does on the scale of penalties. |In other
words, in a world ensnarled by fal se assunp-
tions and hasty judgments, |et the prosecu-
tor's proof be as serious-m nded as the

i ntended penalty is serious. 1d. at 172.

42. Measured by these standards, it is concluded that respondent is:
As to Count |I: X-ray Ml practice

A. Qilty of violating Section 458.1201(1)(m , Florida Statutes (1977),
and Section 458.331(1)(t) , Florida Statutes (1981), by failing to detect a
clear abnormality in the chest x-ray of Mary Wahl

B. Not guilty of violating Section 458.331(1)(v), Florida Statutes (1981),
a statutory proscription not in effect at the tine of the alleged m sconduct;

C. Not guilty of violating Section 458.1201(1)(m , Florida Statutes
(1977), and Section 458.331(1)(t) , Florida Statutes (1981) , on charges that he
refused to provide Ms. Wahl's chest x-ray to her subsequent treating physician
and that he negligently failed to diagnose and treat Ms. Wahl's carci noma of the
| ung.



As to Count IIl: Inappropriate or Excessive
Prescription of Medications

A. Not guilty of violating Section 458.1201(1)(m , Florida Statutes (Supp
1978), and Section 458.331(1)(t), Florida Statutes (1981) , on charges that he
prescri bed, dispensed, or adm nistered i nappropriate or excessive nedication t
Argol a O Neal

As to Count II11: Breach of Cbligation to Provide
Conti nui ng Post-Qperative Care

A. Qilty of violating Section 458.1201(1)(m , Florida Statutes (Supp
1978), and Section 458.331(1)(t), Florida Statutes (1981), by failing to be
avai l abl e to provide post-operative care to Ronald Sequino7 or failing to
arrange for another physician to cover for himif he was unavail abl e.

As to Count 1V: Bellew Therapeutic Vacci ne Met hod

A. Qilty of violating Section 458.1201(1)(m , Florida Statutes (1977),
and Section 458.331(1)(t), Florida Statutes (1981), by using the Bellew
Ther apeutic Vaccine Method to treat the arthritis of Mary Wahl

The Medical Practice Act cannot be used to prohibit treatnment nethods
nmerely because they are unorthodox or are used by a minority of physicians.
See, Rogers v. State Board of Medical Exami ners, 371 So.2d 1037 (Fla. 1st DCA
1979). But, "quackery under the guise of scientific medicine,” Id. at 1040,
need not be tolerated. |In Rogers, supra, the court found that chel ation
t herapy--the unorthodox treatnent in question--was widely used as a treatnment
for arteriosclerosis (though by a definite mnority of physicians) ; that the
def endi ng physician "allowed his patients to make their own choice of treatnents
after a full disclosure that chelation therapy had not been proven effective and
was held in disfavor by the mainstream of the nmedical community."” 1d. at 1040.
In the case at hand, there was no evidence that the Bell ew Met hod was used by
anyone ot her than respondent or that he made full disclosure and all owed Ms.
Wahl to choose this nethod of treatnent.

44. Section 458.331(2), Florida Statutes (1981), authorizes the Board,
upon finding that a licensee is guilty of m sconduct, to, anmong other things,
revoke or suspend the physician's nmedical license. Qutright revocation of a
professional license is a serious and drastic penalty, one which should be used
sparingly and only in the nost flagrant cases. Cf., Taylor v. State Beverage
Departnent, 194 So.2d 321 (Fla. 2d DCA 1967).

45. The Medical Practices Act allows mal practice to be established w thout
a showing of injury to the patient. However, the lack of patient injury is a
factor which should be considered when determ ning the appropriate disciplinary
penalty. Here, it was not shown that respondent's m sconduct caused any
significant harmto his patients.

46. Mbreover, the violations have not shown intentional w ongdoi ng.
Nei t her have they shown that respondent is incapable of practicing nedicine
effectively and safely in the future. Before resumng the practice of nedicine,
however, he should be required to: (1) satisfactorily conplete an approved
conti nui ng education course on the proper admnistration, interpretation, and
use of x-rays; and (2) denonstrate that he recogni zes the serious statutory,



prof essi onal, and ethical obligations placed on a physician who perforns an
experimental or unorthodox procedure or therapy on a patient. Suspension of his
license for a mninmmof six (6) nonths would allow respondent to take these
necessary rehabilitative steps and inpress upon himthe seriousness of his

m sconduct .

47. Section 120.58(1)(b) , Florida Statutes (1981) , enpowers a hearing
officer to effect discovery by any neans available to the courts and in the
manner provided in the Florida Rules of Cvil Procedure.” Id. See, also Rule
28-5.208, F.A C. In this case, the Departnment was confronted with the
respondent's failure to respond to its discovery requests; pursuant to Rule
1.380(a), Florida Rules of Civil Procedure, it successfully noved for an order
conpel ling discovery. Rule 1.380(a)(4) requires the awardi ng of reasonable
expenses to the prevailing party unless it is found that the losing party's
opposition was justified or awardi ng the expenses woul d be unjust. Under Rule
1.380(a)(4), the awardi ng of such expenses is not considered a sanction for
failing to conply with a discovery order. The awardi ng of such expenses in
accordance with Rule 1.380 (a)(4) "effects" discovery within the meaning of
Section 120.58(1)(b), Florida Statutes; it does not constitute "enforcenent of
[an] order directing discovery,"” a function del egated by Section 120.58 (2) to
the circuit courts. Cf., Geat Anerican Banks, Inc., et al. v. Division of
Admi ni strative Hearings, So. 2d (Fla. 1st DCA, Case No. AG 388, Opinion
filed Novenber 25, 1981; pet. for rehearing pending). Consequently, the orders
dated July 15 and August 11, 1981, which awarded the Departnent the reasonable
costs incurred in obtaining the orders conpelling discovery is a | awful exercise
of authority pursuant to Section 120.58(1)(b) , Florida Statutes, and Rul e
1.380(a)(4), Florida Rules of G vil Procedure.

48. To the extent the Departnent's proposed findings of fact and
concl usions of law are incorporated in this Recormended Order, they are adopt ed;
otherwi se, they are rejected as unsupported by the evidence, irrelevant, or
unnecessary to resolution of the issues.

RECOMVENDATI ON
Based on the foregoing, it is
RECOMVENDED:

1. That the Board of Medical Exam ners enter a final order suspendi ng
respondent's nedical license for six (6) nonths, after which the suspension
shoul d be vacated upon: (1) a showi ng by respondent that he has satisfactorily
conpl eted an approved continui ng educati on course on the proper admnistration
interpretation, and use of x-rays; and (2) respondent denonstrating, to the
Board's satisfaction, that he recogni zes the serious statutory, professional
and ethical obligations placed on a physician who adm ni sters experinmental or
unort hodox treatnment to a patient.

2. That the Board, as part of its final order, require respondent to pay
$419.16 to the Departnent as reasonabl e expenses incurred in obtaining the
orders conpel ling discovery dated July 15 and August 11, 19,81



DONE AND RECOMMENDED t his 12th day of March, 1982, in Tall ahassee, Fl orida.

R L. CALEEN, JR

Hearing O ficer

Di vision of Adm nistrative Hearings
The Cakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32301

(904) 488-9675

Filed with the Aerk of the
Di vision of Adm nistrative Hearings
this 12th day of March, 1982.

ENDNCOTES

1/ Petitioner's Exhibits will be referred to as "P- " Pages of the
transcript of hearing will be referred to as "Tr.

2/ Neither Dr. Cottrell nor any other qualified physician testified that, under
the circunstances, respondent's prescription of nedications to Ms. O Neal
deviated fromthe prevailing and accepted practice of general nedicine.

COPI ES FURNI SHED:

Roy L. d ass, Esquire
Post O fice Box 10008
St. Petersburg, Florida 33733

Elvin L. Martinez, Esquire
Post O fice Box 4311
Tanpa, Florida

Samuel R Shorstein, Secretary

Depart ment of Professional
Regul ati on

130 North Monroe Street

Tal | ahassee, Florida 32301



