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RECOMVENDED ORDER

Upon due notice, this cause canme on for formal hearing on Decenber 13-14,
1989 in West Pal m Beach, Florida, before Ella Jane P. Davis, a duly assigned
hearing officer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioners: Lee Sinms, Esquire
130 North Mbnroe Street
Tal | ahassee, Florida 32301

and

Peter S. Fleitman, Esquire
One Datran Center, Suite 1409
9100 Dadel and Boul evard
Mam , Florida 33156

For Respondents: Barbara W Sonneborn, Esquire
1615 Forum Pl ace, Suite 300
West Pal m Beach, Fl orida 33401
and
Lawr ence U. L. Chandl er
105 So. Narci ssus Avenue, Suite 800
West Pal m Beach, Fl orida 33401

BACKGROUND

The initial Administrative Conplaint in this cause was filed Decenber 15,
1987. It was thereafter anended in order to clarify the allegations agai nst
Respondent. This cause proceeded to formal hearing on Counts 1 through 4, of
t he Arended Adnministrative Conplaint, alleging violations of Sections
459. 015(1)(r), (n), (y), (p), F.S

| SSUE
Respondent is charged, pursuant to Count One with a violation of Section

459.015(1)(n), (21985), now Section 459.015(1)(p), F.S., by failing to keep
witten nedical records justifying the course of treatnment of the patient,



including but not Iimted to patient histories, exam nation results, and test
results; pursuant to Count Two with a violation of Section 459.015(1)(t), F.S
(1985), now Section 459.015(1)(y), F.S. by gross or repeated mal practice or the
failure to practice osteopathic nedicine with that [evel of care, skill and
treatment which is recogni zed as acceptable by a reasonably prudent simlar

ost eopat hi ¢ physician under simlar conditions and circunstances; pursuant to
Count Three, with a violation of Section 459.015(1)(l), F.S. (1985), now Section
459.015(1)(n), F.S. by making deceptive, untrue or fraudulent representations in
the practice of osteopathic medicine; pursuant to Count Four, with a violation
of Section 459.015(1)(o0), F.S. (1985), now Section 459.015(1)(r), F.S. by
exercising influence on the patient or client in such a manner as to exploit the
patient or client for financial gain of the licensee or of a third party which
shal | include but not be to limted to the pronoting or selling of services,
goods, appliances or drugs.

PRELI M NARY STATEMENT
Procedural and Evidentiary Matters

At Formal Hearing, Petitioner and Respondent nade several notions to limt
testinmony of certain witnesses. Specifically, Petitioner filed a Mdtion in
Limne to exclude the testinony of Respondent's expert, Charles Rudol ph, D. O,
and Respondent filed a Motion in Limne to limt the testinony of Petitioner's
expert, Mark Montgormery, Ph.D. In addition, Respondent filed a Menorandum of
Law i n Support of Expert Testinmony of Charles Rudol ph, D.O Petitioner's Mbotion
in Limne regarding Dr. Rudol ph was denied, it being determ ned that Dr. Rudol ph
was qualified to testify as an expert herein pursuant to Section 768.45 F. S
Respondent's Motion in Limne regarding Dr. Mntgonmery, who is neither a nedical
nor osteopathic physician, was granted. Accordingly, the testinony of Dr.

Mont gonmery was limted so as to exclude such testinmony as to the standard of
care to which an osteopathi c physician may be held. See, Cross v. Lakevi ew
Center, Inc., 529 So.2d 307 (Fla. 1st DCA 1988). Dr. Mntgonery's testinony was
ot herwi se received in evidence as any other expert w tness pursuant to the

prem ses established in Wight v. Schulte, 441 So.2d 660 (Fla. 3rd DCA 1983),
and Sykes v. Seaboard Coastline Railroad Co., 429 So.2d 1216 (Fla. 1st DCA 1983)

Wt nesses, Exhibits and Post-Hearing Procedure

Prior to formal hearing, the parties entered into a joint Prehearing
Stipul ati on which has been utilized to the extent appropriate and necessary in
t hi s Reconmended Order.

Al t hough the Amended Administrative Conplaint utilized only initials of the
patient, Petitioner and Respondent have consistently used full nanes throughout
di scovery and hearing. Respondent has used full names in his post-hearing
submttals. No notion with regard to sealing the record has been nade and the
transcript utilizes full nanes. Accordingly, no purpose would be served by
reverting to initials for the patient, and her full nane will be used in this
reconmended order.

At formal hearing, Petitioner presented the oral testinmony of Christie J.
Dietert, Mark R Montgonery, Ph.D., Charles L. Ml kenus, Margaret Mary Ml kenus,
Peter Bl ock, and Ral ph Birzon, D.O Petitioner offered ten exhibits of which
Petitioner's Exhibits 2, 3, 4, 6, 7, 9 and 10 were admtted in evidence.

Respondent testified on his own behalf and presented the oral testinony of
Douglas M Baird, Il1l, D.O Respondent also filed the deposition of Charles



John Rudol ph, Jr., D.O, Ph.D., which was admtted in evidence as Respondent's
Exhi bit 6, subject to the ternms of an oral order entered on the record, pursuant
to which order, Petitioner's objections to the transcribed deposition of Dr.
Charl es Rudol ph were to be filed in the formof certified questions within ten
days of Decenber 14, 1988, the | ast day of live testinony. By Order entered
January 9, 1989, it was ruled that all such objections were deened waived
because Petitioner did not tinmely file any objections. |In total, Respondent

of fered eight (8) exhibits, of which Respondent's Exhibits 3, 4, 5, 6, 7 and 8
were admitted in evidence.

At the close of Petitioner's case in chief, Respondent noved for
i nvol untary dism ssal of Counts Three and Four. These notions were taken under
advi senent and are resolved within the Conclusions of Law of this Recomended
O der.

Transcript of formal hearing was duly filed and was followed by the
parties' respective proposed findings of fact and concl usions of |aw, the
findings of fact of which have been rul ed upon pursuant to Section 120.59(2)
F.S. in the Appendix to this Reconmended Order.

Respondent's Motion to Strike Petitioner's proposals, which had been filed
one day late was denied by Order entered February 15, 1989.

FI NDI NGS OF FACT

1. At all times material, Respondent was |icensed as an osteopathic
physician in the State of Florida having been i ssued License No. OS 0003592.

2. Respondent graduated fromKirksville Coll ege of Osteopathic Mdicine
and Surgery and conpleted a twelve nonth rotating internship at Suncoast
Hospital in Largo, Florida in 1975. He then entered practice in Lake Park at
his present address, 310 U. S. Hi ghway One, Lake Park, Florida 33403.

3. Fromon or about July 22, 1985 until on or about Novenber 27, 1985
Respondent rendered nedical care and treatnment to patient Margaret Ml kenus, for
a variety of conplaints, including but not limted to hypertension, anxiety,
depression, and hair | oss.

4. This disciplinary action arises out of a mneral hair analysis test
performed on Ms. Ml kenus and her treatnment with chel ation therapy.
Utimately, M. Ml kenus term nated her chelation treatnments after conpleting
only 4 of the 5 treatnments recommended by Respondent. Ms. Ml kenmus and her
husband, Charles, initiated conplaints to the Departnent of Professional
Regul ation only after Medicare declined to rei mburse them $65. 00 per treatnment
for the four chelation treatnments she received from Respondent. Christie J.
Dietert, the Departnment of Professional Regul ation Investigator who testified,
felt her investigation had ruled out a charge of experinentation and did not
pursue further investigation.

5. Upon the testinmony of Respondent, Dr. Birzon, Dr. Baird, and Dr.

Rudol ph, it is found that although chelation therapy is not an ordi nary and
customary therapy, chelation therapy for heavy netal toxicity and for

cardi ovascul ar problens is used by a respectable and significant mnority of
physicians sinmlar to Respondent. (See Findings of Fact 23-24) Dr. Birzon and
Dr. Baird are both Florida-licensed osteopathic physicians. Dr. Birzon is not a
proponent of such treatnent and has little training in chelation therapy of any
kind, but he is famliar with its use by respected colleagues. Dr. Baird is



trained in various types of chelation therapy and uses it regularly in his
practice. In his opinion, upon review of the patient's chart, |aboratory
reports, and the applicable superbills, he would probably have given her

chel ation therapy for her cardiovascul ar problens. He also felt that chel ation
therapy was the only therapy that would address all her problens at the point in
ti me Respondent administered it, after unsuccessfully trying other methods for
each conpl ai nt.

6. Upon direct evidence adduced at formal hearing, and upon authority of
the findings of fact adopted in toto in the Final Order of Departnent of
Pr of essi onal Regul ati on v. Roehm DOAH Case No. 86-2868 (Final Oder entered by
the Board of Medical Exam ners Cctober 13, 1988), it is clear that a respectable
mnority of physicians simlar to Respondent al so use hair mneral analysis as a
di agnostic device, and that while controversial, hair mneral analysis is not
experimental when used as part of the constellation of diagnostic tools
avai l abl e to nodern science, nor is its utilization as a screening device a
departure fromthat level of care, skill, and treatnent required of a reasonably
prudent simlar practitioner in |like circunstances.

7. Respondent participates in an average of one hundred fifty hours per
year in continuing education within the field of osteopathic medicine. Although
not board-certified in osteopathy, he is a nenber of many associ ati ons,

i ncluding the Anerican Acadeny of Medical Preventives and the Anmerican Acadeny
of Medi cal Advancenment. Since 1976, hair |oss has been of special interest to
Respondent and he has residency training in ear, nose and throat, and in facial
pl astic surgery. Wen Respondent becane active in the American Acadeny of

Medi cal Advancenent, he participated in its programpertaining to hair analysis
and the interpretation of hair analysis reports. Respondent |earned of chelation
therapy starting in osteopathic nedicine school and has had actual experience
with it since 1976. Respondent has attended educational neetings at the rate of
approxi mately one per year regarding EDTA and chel ati on therapy.

8. On July 22, 1985, Ms. Ml kenmus presented at the Respondent's office
wi th synptons of nervousness and hair |oss. She told Respondent that she had
previously seen Dr. Crittendon and Dr. Marchetto, both with conplaints of hair
| oss. Both doctors had advi sed her that there was nothing that could be done
for her hair loss, but Ms. Ml kemus had seen and talked with a patient of
Respondent's who had had good results from Respondent’'s treatnment for hair |oss,
and Ms. Ml kenus wanted to see what Respondent could do for her

9. Upon the credible portions of the testinony of both Respondent and Ms.
Mal kenus, it is found that Respondent perfornmed only a cursory physical
exam nation of Ms. Ml kenus on her first visit. Respondent testified, and it
is accepted, that it is his routine to examne a patient on the first visit and
only note abnormal findings, not normal ones. He nornmally does listen to the
heart, pal pate the abdonen, and do a brief neurological test. |If he did these
on Ms. Ml kenmus, they were not recorded. The fact that Respondent cannot
recall with certainty if these exam nations were perfornmed and his notes cannot
assist himrecall this informati on denonstrate a significant flaw in his notes.

10. Wth regard to Ms. Ml kenus' first visit, an SMAC 26, a CBC,
urinalysis, and mneral hair analysis were noted by Respondent as future tests
to be performed as part of a plan for reaching a firmdiagnosis of her problens
and to rule out netabolic dysfunction as their cause. Al tests except the hair
m neral analysis were perforned on her third visit, August 27, 1985, and were
paid for in advance. At the sane tine, a thyroid test was done. Hair was
renoved for the hair mneral analysis on Septenber 6, 1985.



11. Respondent's first exam nation of Ms. Ml kenus was cursory, but he
exam ned her frequently with different degrees of thoroughness on severa
occasi ons between July 22, 1985 and Novenber 26, 1985. Respondent generally
recorded only significant positive or negative findings. Frequently, the only
part of the physical exam nation or office visit recorded in Respondent's notes
was wei ght, blood pressure, and synptomnatol ogy. However, this information was
fl eshed-out on occasion with a listing on the superbills of diagnoses, and of
prescriptions and injections given. Unfortunately, sonetinmes the dates on the
superbills and the dates on the chart/notes do not dove-tail. On 9/26/85
Respondent's notes reflect the first diagnosis of hair |Ioss and anxiety. On
several occasions, Respondent also treated Ms. Ml kenus, as set forth infra.

12. At their initial consultation, Respondent took only a brief history
because Ms. Ml kenus informed himof her prior nmedical history and prom sed
availability of nmedical records fromthe prior treating physicians. However,
the brief history that was taken included the fact that Ms. Ml kenus had nmaj or
surgery at a prior unknown date and a pap snear ei ght nonths before her first
visit to Respondent. The Respondent also noted that Ms. Ml kenus snoked two
packages of cigarettes a day and drank al cohol occasionally. He further noted
that she was being treated for high blood pressure (hypertension) by Dr.
Marchetto. Respondent requested that the patient sign a release for her nedical
records fromthese other doctors, which she did. Nonetheless, it was agreed
between themat the first visit that Ms. Ml kenus woul d personal ly obtain her
prior medical records and bring themto Respondent rather than his having to
send for them However, thereafter, she did not obtain them because, by her own
testinmony, she felt she did not have the tinme and because she unilaterally
decided it was not necessary to do so

13. Over the course of treatnment, Respondent discovered that Ms. Ml kenus
drank beer, if not excessively, at |east considerably, during the period he was
treating her. She was al so overwei ght and very sensitive about her hair |oss.
She wore wi gs and hairpieces at all tines, 24 hours a day, even in bed. Beyond
recordi ng her weight on each visit, Respondent did not specifically record these
matters in his notes, but he did address themin discussions with Ms. Ml kenus.

14. Wth regard to obtaining her nedical records and as set out infra,
M's. Ml kenus was not a very cooperative patient. From observation of their
candor and deneanor while testifying, as well as by assessment of the substance
of their testinony, it appears that M. and Ms. Ml kenus were chronic "doctor
shoppers” and "treatnment shoppers” but were not fastidi ous about follow ng
medi cal directions. One or the other frequently called Respondent's office for
one reason or another and the Respondent's notes on Ms. Ml kenus reveal he
refused to advise her by tel ephone until she cane into the office to conplete
the | aboratory tests for diagnostic purposes. Contrary to being exploitative,
the inference therefromnust be that he declined to treat or advise her until
conservative diagnostic tests were perforned.

15. Al though the Respondent's nedical notes on this patient do not reflect
mul tiple discussions with her, as such, they do support his testinony that he
reviewed | aboratory results with her and warned her about drinking al cohol while
on certain nmedications. Also, upon the credible portions of M. and Ms.

Mal kenus' testinony and that of Respondent, it is concluded that Respondent
spent considerable tinme di scussing synptons, possible treatnments, and probabl e
effects with M. and Ms. Ml kenmus prior to suggesting chelation therapy.
Respondent instructed Ms. Ml kemus that the constant wearing of a wig,
excessi ve use of al cohol and tobacco, and poor circulation contributed to hair



loss. He contacted the University of Florida to rule out the possibility that
one of her hypertensive nedications was contributing to hair |loss. He advised
her to | eave the wigs off and buy a vibrator to massage her scalp to inprove
circulation. He prescribed a nutritional weight |oss diet, and suggested she
exerci se by wal king. Al of these suggestions constitute conservative standard
treatnment for high bl ood pressure, obesity, circulatory problens, and hair | oss.
He al so prescribed vitam ns, mnerals, and a diuretic. He prescribed Kenolog to
stinmulate hair growmh. Neither of these treatnents was shown to be clearly
contrary to prevailing standards of care for this type of patient. Ms.

Mal kenus did basically what she wanted and continued to conplain of hair |oss
and anxi ety.

16. The patient's bl ood pressure was checked at each visit and indicated
that even with nedication, her blood pressure remained at the high end of the
normal range. Respondent changed bl ood pressure nedications with good results.
The only faults with this procedure found by Dr. Birzon was that the prior
doctors' records should have been obtai ned by Respondent directly, or he should
have refused to treat the patient; not having the prior records, Respondent
shoul d have been nore neticul ous in diagnosing hypertension in the first place
and in recording it; and he should have recorded his test results and diagnosis
i nstead of just recording the medications. Medications should also have been
recorded as to amount, strength, and duration, instead of as they were recorded,
nmerely by nane.

17. The patient presented at al nost every office visit with synptons of
extreme nervousness, and/or anxiety. Respondent tried to refer her to a
psychiatrist; she would have none of it. He prescribed tranquilizers and
anti depressants. On one occasion, he prescribed lithium No fault or failure
of the standard of care was linked to these treatnents, even though Respondent
is not a psychiatrist, but his failure to record nedications properly and his
failure to record a specific diagnosis which would support use of the lithium
was proven. M. Ml kenmus flushed the lithiumtablets down the toil et because he
did not want his wife taking something for "crazy people.™

18. Subsequent to all the tests and trials outlined above, Respondent
provided Ms. Ml kenmus with a "patient's copy"” of the hair mneral analysis
performed by Doctor's Data Inc., a reputable hair mneral analysis |aboratory.
Despite sone belligerent contrary assertions by M. Ml kenus, Ms. Ml kenus'
testi nmony, Respondent's testinony, the hair mneral analysis printout, the
superbills, and the Respondent's notes on this patient are all consistent that
Respondent never diagnosed Ms. Ml kemus as havi ng "heavy netal poisoning" or
"mercury poisoning."

19. The hair mineral analysis showed a mld degree of elevation of copper
and nercury, each within 1 or 2 standard devi ati ons of normal on the heavy
metal s section. There was also a mld elevation of cadmium The nercury |evel
was within the normal range of the vast mpjority of the popul ation

20. Upon the basis of his education, training, and experience, this hair
m neral analysis, and all the foregoing tests, plus his exam nations and
observations of, and discussions with, Ms. Ml kenus on 7/22/85, 8/1/85,
8/ 27/ 85, 8/30/85, (when he successfully surgically renoved a | esion from her
leg), 9/6/85, 9/12/85, 9/26/85, and 9/30/85, Respondent diagnosed Ms. Mal kenus
as having "heavy netal toxicity" and "hypertension.” He did not, however,
record the diagnosis of hypertension anywhere in his records until it was first
pl aced on the superbill for 11/5/85, and the dual diagnosis of hypertension and



heavy nmetal toxicity is first recorded on the superbill for 11/12/85.
Thereafter, the dual diagnoses appear on each superbill

21. During her testinony, Ms. Mlkemus first "guessed" that Respondent
had told her she had nercury poi soning, |ead poisoning, or heavy netal
poi soni ng, but upon further inquiry, she could recall very few specifics about
Respondent's review of her tests with her or his statenents to her. Omtting
repetitions and digressions in her testinony, it is found that Ms. Mal kenus'
testinmony concerni ng Respondent's representations can be sumred up as foll ows:
Respondent had represented to her that there was nercury in her hair and in the
hair analysis, that the degree of mercury "wasn't bad,"” that her heavy netals
were |ight and not serious, that chelation therapy would help but not that it
woul d take all the mercury out. Respondent related to her that the chel ation
t herapy m ght bring down her high blood pressure. He told her he did not know
why she was | osing her hair but the chelation therapy mght help her. He only
used the word "poison"” in a phrase like, "you need to get the poison out of your
system"” M. and Ms. Ml kenmus both agree that they were given a copy of the
| aboratory blood tests and the hair mneral analysis printout to take home and
revi ew outsi de Respondent's presence after Respondent discussed the test results
with Ms. Ml kemus. Ms. Ml kenus al so got an i ndependent opinion from Dr.
Marchetto before submitting to Respondent's chel ati on therapy.

22. Despite all of the foregoing, M. and Ms. Ml kenus cane to the
concl usi on that Respondent's diagnosis of "heavy netal toxicity" equated
directly with "heavy netal poisoning"”. The consensus of the expert testinony is
that these terns are not synonynous and that the standard of treatnent for them
is not the sane. Heavy trace netal toxicity is simlar to a chronic chem ca
change but is not an acute poisoning. Such toxicity is subacute and
subclinical, whereas nmercury poisoning or other heavy netal poisoning or heavy
metal intoxication is a medical energency, requiring nore extensive testing in
order to discover it and requiring different chelating formulas or other
treatment than Respondent used here. Ms. Ml kenus asserted that she al one
deci ded that sonethi ng shoul d be done about the nercury in her system

23. Respondent recommended a course of five chelation treatnments and
intended to repeat the battery of standard tests afterwards to determ ne the
treatnment's effectiveness. Notw thstanding the testinony of Mark Montgonery
Ph.D. and Dr. Birzon D.O, there is conpetent substantial evidence to show that
M's. Mal kenus was an acceptabl e candidate for the type of chelation therapy
Respondent adni ni stered and that although she was the first patient treated by
Respondent for nercury toxicity, he could have had a reasonable belief that his
met hod of chel ati on would inprove circulation for treatnment of hair |oss, would
reduce bl ood pressure so as to eventually reduce or elimnate nedication, and
possi bly woul d provide sonme relief for Ms. Ml kenus' other conplaints. Dr.
Birzon conceded that a |low |l evel of nercury could be causing a problemfor a
patient even if it did not hit the level of "heavy nmetal poisoning” or
"toxicity." See also Dr. Baird's view, Finding of Fact 5. supra

24. Respondent uses two chelation therapy fornulas. Both fornulas utilize
EDTA; only one uses Heperin. Dr. Birzon testified that the formula utilizing
Heperin coul d have been dangerous to Ms. Ml kenus, given her cardi ovascul ar
problenms, since it is a blood thinner. Respondent's records are clearly
i nadequat e because they do not show which formula was used on Ms. Ml kenus, but
there is |likewi se no clear evidence Ms. Ml kenus was ever chelated with
Heperin. Respondent's fornulas are in accord with the recomendati ons of the
Ameri can Acadeny of Medical Preventatives. Mark Montgonery, Ph.D., conceded
that either formula posed little or no risk to this patient and m ght have



actual ly provided sone benefit, albeit a placebo effect. The conplaints
associated with this therapy by the Ml kenuses, i.e. that the veins in Ms.

Mal kenus' face bl ewup, her breasts dropped, her arnms got thin, and she | ost

wei ght were not clinically docunented because Ms. Ml kenmus did not report them
to Respondent. Also, no witness could convincingly relate these unreported
conplaints to the Respondent's chel ation therapy, and based upon the nodi cum of
testinmony that such synptons beyond the weight |loss could not result fromthis
chel ation therapy and havi ng observed the candor and deneanor of the Ml kenuses
whil e testifying, the undersigned concludes that these foregoing conplaints were
subj ective. However, Ms. Ml kenus' conplaints of foot and | eg cranps were
associ ated with the chel ation therapy and were reasonably treated by the
Respondent when she reported themto him

25. Respondent failed to keep witten nmedical records justifying the
course of treatnment of Ms. Ml kenus.

26. Respondent is not guilty of gross or repeated nal practice or failure
to practice osteopathic nedicine within that |evel of care, skill and treatnent
which is recognized by a reasonably prudent simlar osteopathic physician under
simlar conditions and circunstances.

27. Respondent made no deceptive, untrue, or fraudulent representations in
the practice of osteopathic medicine.

28. Respondent did not exercise influence on his patient or client to
exploit her for his own financial gain or that of another

CONCLUSI ONS OF LAW

29. The Division of Adm nistrative Hearings has jurisdiction of the
parties and the subject matter of this cause.

30. At times during the course of these proceedi ngs, various inaccurate
styl es have been utilized by the parties, court reporters, the Cerk of the
Division of Administrative Hearings, and the undersigned hearing officer. It is
determ ned that these erroneous styles have all been typographical errors,
refl ect no significant procedural irregularities, had no effect on actua
notice, jurisdiction, or authority, and prejudiced no parties. However, the
style of this cause is hereby anmended as refl ected above on this Recommended
Order so as to accurately reflect the true parties.

31. The Mdtion to Dismss Counts Three and Four was premature at the
concl usion of Petitioner's case and shoul d have been denied at that tine,
however the greater weight of the credi ble conpetent substantial evidence as a
whol e, including Respondent's case in chief, supports dism ssal of Counts Two-
Four as discussed infra.



32. Pursuant to Section 459.015(1), F.S. the Board of Osteopathic Medica
Exami ners is enpowered to revoke, suspend or otherw se discipline the |icense of
a physician for any of the follow ng violations of Section 459.015(1), F.S.
(1985):

(n) in that he failed to keep
witten nedical records justifying
the course of treatnent (Count 1);

(t) in that he practiced bel ow the
standard of care (Count 11);

(1) in that he nade deceptive,
untrue and fraudul ent
representations to the patient
about her condition (Count I11);

(o) in that he exercised influence
on the patient to exploit the
patient for financial gain (Count 1V).

33. Wth regard to Counts Il, 111, and IV, there is insufficient evidence
to neet the heavy "clear and convincing" standard for the discipline of
prof essional |icenses established in Ferris v. Turlington, 510 So.2d 292 (Fl a.

1987) .

34. Respondent perforned nunerous |aboratory tests and tried conservative
nodalities of treatnment for Ms. Ml kenus' variety of conplaints before
instituting a very brief series of chelation therapy. Dr. Baird testified that
he knew of no other treatnent besides chel ation which woul d address the entire
spectrum of ailments Ms. Ml kenus presented. There is no clear and convinci ng
evi dence this patient was, or could have been, harmed by the therapy
adm ni stered by Respondent. As with every prescription, treatnent, and life-
styl e change Respondent suggested to Ms. Ml kenmus, she did not conplete the
course of treatnment. Therefore, followup tests could not be done.

35. Chelation therapy as adm ni stered by Respondent may be controversi al
and only accepted by a very small mnority but that is not sufficient, wthout
nore, to render it gross or repeated mal practice or bel ow the acceptabl e
standard of care. M. and Ms. Ml kenus believed the worst once they
erroneously equated heavy nmetal toxicity with the controversial nercury
poi soning scare. They ignored the actual words of the hair mneral analysis and
i gnored Respondent's assurance that the trace heavy netals were "not that bad".
They resisted the idea that Ms. Ml kemus needed to get all the poisons,

i ncl udi ng tobacco and al cohol, out of her system and clung to the idea of
"heavy netal poisoning or intoxication". Ms. Mlkenmus elected to have

chel ation therapy even though she consulted Dr. Marchetto first. Under these
ci rcunst ances, fraud, coercion and fal se prom ses are sinply non-existent.

36. Wth regard to Count |, however, the evidence is clear and convinci ng
t hat Respondent's mnedical records were insufficient to justify the treatnent.
For the repeated failure to record physical exam nations, synptonatol ogy,
interviews, |aboratory test results, prescription anounts, and duration of drug
use, and for failure to obtain the prior nedical records as set forth in the
foregoing findings of fact, and because notations on the patient's bills do not
fulfill the professional standards for osteopathic record keepi ng, Respondent is
determ ned to have viol ated Section 459.015(1)(n) F.S. (1985).

37. Petitioner argues that Respondent's use of chel ation therapy poses a
threat to the public but has not proved it. Petitioner also asserts that were



Respondent found guilty of all four charges the appropriate penalty would be
repri mand, $2,000 fine, five years' probation and 50 hours of continuing nedica
education courses per year of probation in toxicity and record keeping.

38. In light of the foregoing findings of fact and concl usi ons of |aw that
Respondent has committed a single record- keeping violation, it is recomended
t hat :

RECOMVENDATI ON

The Board of Osteopathic Medi cal Examiners enter a final order dism ssing
Counts 11, 111, and IV of the Arended Adm ni strative Conpl aint, finding
Respondent guilty of Count | thereof in that he violated Section 459.015(1)(n)
F.S., reprimandi ng Respondent for the sole violation, and inposing a
probationary period of one year, the probation to be reduced in the event
Respondent denonstrates to the Board satisfactory conpletion of courses in
ost eopat hi ¢ record-keepi ng, the courses to be selected and specified by the
Board in its final order

DONE and RECOMMENDED t his 13th day of April, 1989, in Tall ahassee, Leon
County, Florida.

ELLA JANE P. DAVIS

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32301

(904) 488- 9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
13th day of April, 1989.

APPENDI X

The follow ng constitute specific rulings pursuant to Section 120.59(2),
F.S. upon the parties' respective Proposed Findings of Fact (PFOF).

Petitioner's Proposed Findings of Fact

At the outset, it nust be observed that only Petitioner's proposals 19 and 22
reference any part of the record at all and therefore are subject to rejection
for that reason al one.

1, 2, 5, 6, 7, 8, 15, 16, 17, 18 and 26 are accepted. 3 is accepted except to
the extent not supported by the greater weight of the credi ble conpetent
substantial evidence of record as a whole.

4, 9, and 11, are rejected as not supported by the greater weight of the
credi bl e conmpetent substantial evidence of record as a whol e; see Findings of
Fact 10, 18-23.



10 is accepted but not adopted as stated because as stated it is m sleading and
out of context.

12 This is not alleged to be experinmental medicine. The proposal is accepted in
part and rejected in part as subordi nate and unnecessary to the facts as found.

Cl ause one of 13 is rejected as not supported by the credible conpetent
substanti al evidence as a whole. Cause two of 13 is rejected as subordinate to
the facts as found and as irrelevant in that |ack of informed consent was not

all eged in the anmended administrative conpl aint.

14 is accepted in part. The remainder is rejected as not supported by the
credi bl e conpetent substantial evidence as a whol e.

19 is rejected as subordi nate and unnecessary to the facts as found.

20, 21, 22, 25, 27 and 28, are rejected as cumul ati ve or subordi nate and
unnecessary to the facts as found.

23 is accepted but inmaterial since this case involves trace heavy netal
toxicity.

24 is rejected in part as not supported by the greater weight of the credible
conpetent substantial evidence of record as a whole, and in part as subordi nate
and unnecessary to the facts as found, and in part as nere recitation of
unreconcil ed testinony.

29, 30, and 32 are rejected as mere recitations of testinony.
31 is rejected as nere | egal argunent.

33 is rejected as a nere recitation of testinmony and a reiteration of an
objection already ruled upon within the record. See introductory material to
t hi s Reconmended Order.

Respondent' s Proposed Fi ndi ngs of Fact

1, 2, 3, 4, 5 6, 7, 8, 9, 10, 12, 18, 21, 24, 25 and 27 are accepted except
where cunul ati ve or subordinate or unnecessary to the facts as found. Lega
argunent therein is also rejected on that ground.

11 is accepted in part but clearly nodified to conformto the greater weight of
the credi bl e conpetent substantial evidence of record as a whol e.

13 is accepted in substance but is otherwi se rejected as | egal argunment and nere
recitation of testinony as opposed to a proposed material fact.

14, Rejected as not supported by the greater weight of the credible conpetent
substanti al evidence of record as a whole and as nere recitation of testinony
and as | egal argunent. Moreover, many of the statenents attributed to Dr.
Birzon are out of context for Dr. Birzon specifically testified that a revi ew of
the superbills and other records presented himat hearing woul d not have

nodi fied his opinion on |lack of record justification and that the superbil

di agnoses did not always conformto the chart/notes. See Finding of Fact 11



15 and 17 are accepted except where cunul ative, subordinate or unnecessary to
the facts as found. The legal argunent in the footnotes are rejected on that
gr ound.

16 is rejected as without record citation and as subordi nate and unnecessary to
the facts as found.

19, 20, and 26 are rejected as cunul ative, subordinate or unnecessary to the
facts as found.

22 is accepted in part. The remainder is rejected as cunul ative, subordinate or
unnecessary to the facts as found.

23, Rejected as nere | egal argument upon objections already ruled upon within
the record. Dr. Birzon's testinony has been weighed within the | atitude of
Wight v. Schulte, 441 So.2d 660 (Fla. .2d DCA 1983) and Sykes v. Seaboard
Coastline Railroad Co. 429 So.3d 1216 (Fla. 1st DCA 1983) and is reflected
appropriately within the facts as found.

COPI ES FURNI SHED:

Lee Sinms, Esquire

Depart ment of Professional
Regul ati on

130 North Monroe Street

Tal | ahassee, Florida 32399-0750

Peter S. Fleitman, Esquire

One Datran Center - Suite 1409
9100 Dadel and Boul evard

Mam , Florida 33156

Bar bara W Sonneborn, Esquire
1615 Forum Pl ace, Suite 300
West Pal m Beach, Florida 33401

Lawr ence U. L. Chandl er

Suite 800

105 So. Narci ssus Avenue

West Pal m Beach, Fl orida 33401

Rod Presnel
Executive Director
Board of Osteopathic
Medi cal Exam ners
130 North Mbnroe Street
Tal | ahassee, Florida 32399-0750

Kennet h Easl ey

Ceneral Counsel

Depart ment of Professional Regul ation
130 North Monroe Street

Tal | ahassee, Florida 32399-0750



BEFORE THE BOARD OF OSTEOPATHI C MEDI CAL EXAM NERS

DEPARTMENT OF PROFESSI ONAL REGULATI ON,
Petiti oner,
VS. DPR CASE NO 0068042
DOAH CASE NO. 88-1149
CHARLES CURTIS, D.O.,

Respondent .

FI NAL CORDER

Respondent, CHARLES CURTIS, D.O, is a |licensed osteopathic physician in
the State of Florida, having been issued |licensed No. OS 0003592. Petitioner
filed an Adm nistrative Conpl ai nt seeki ng suspensi ons revocation, or
di sciplinary action against the |icensee.

Respondent requested a formal hearing and one was held before the Division
of Adm nistrative Hearings. The Recommended Order has been forwarded to the
Board pursuant to Section 120.57(1), F.S.; it is attached to and nade a part of
this Order.

Upon review of the Reconmended Order, the argunent of the parties, and
after a review of the conplete record in this case, the Board makes the
foll owi ng findings and concl usi ons.

FI NDI NGS OF FACT

1. Findings of fact set forth in the Recommended Order, with the exception
of paragraph 6, are approved and adopted and incorporated herein.

2. The Board rejects the finding of fact in paragraph 6 on the basis that
it is not supported by conpetent substantial evidence in the record of this
case.

3. There is conpetent substantial evidence to support the findings of fact
made by the Board.

CONCLUSI ONS OF LAW

1. The Board has jurisdiction of this matter pursuant to Section
120.57(1), Florida Statutes, and Chapter 459, Florida Statutes.

2. The conclusions of law set forth in the Reconmended Order are approved
and adopted and incorporated herein, with the exception of the |last sentence of
par agr aph 2.



3. The Board rejects the Hearing Oficer's assertion that the style of the
case on the Recormmended Order accurately reflects the true parties. The Board
of Osteopathic Medi cal Exami ners was not a party in this cause before the
Division of Admi nistrative Hearings.

4. There is conpetent substantial evidence to support the concl usions of
| aw made by the Board.

PENALTY

WHEREFORE, | T | S HEREBY ORDERED AND ADJUDGED t hat Respondent's license to
practice osteopathic nmedicine is placed on probation for a period of one year
subject to the following ternms and conditions:

1. Respondent shall attend 20 hours of Category | Continuing Medica
Education courses in risk managenment, osteopathic recording, and hospita
qual ity assurance. Respondent shall submit a witten plan for conpletion of
this Continuing Medical Education prior to the schedul ed neeting of Septenber 15
and 16, 1989, for approval by the Board. Said Continuing Medical education
shall be in addition to any Continui ng nmedi cal Education required for license
renewal .

2. Respondent shall practice only under the indirect supervision of an
ost eopat hi ¢ physician fully Iicensed under Chapter 459 and approved by Dr.
Schwemrer prior to the Septenber neeting. The responsibilities of the
nmoni t ori ng physician shall include:

Revi ew 25 of Respondent's patient records selected on a random basis and
submt a report in affidavit formto the Board prior to the nmeeting of Septenber
15-16, 1989, and performat |east one nore review and subnit a report to the
Board prior to the termnation of probation, which term nation shall not occur
prior to conmpletion of 6 nonths of the probationary term

3. Respondent may request early term nation of probation upon conpliance
with the terns and conditions set forth above.

4. Both parties agreed on the record to the penalty set forth above.

This order takes effect upon filing with the Cerk of the Departnent of
Pr of essi onal Regul ati on.

DONE AND ORDERED 21st day of August 1989.

BOARD OF OSTEOPATHI C
MEDI CAL EXAM NERS

SANDRA SCHVEMMER, D. O
VI CE CHAI RVAN

NOTI CE OF RI GHT TO APPEAL
A PARTY WHO | S ADVERSELY AFFECTED BY THI' S FI NAL ORDER | S ENTI TLED TO

JUDI G AL REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW
PROCEEDI NGS ARE GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH



PROCEEDI NGS ARE COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE
AGENCY CLERK OF THE DEPARTMENT OF PROFESS|I ONAL REGULATI ON AND A SECOND COPY,
ACCOVPANI ED BY FI LI NG FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL,
FI RST DI STRICT, OR WTH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT
WHERE THE PARTY RESIDES. THE NOTI CE OF APPEAL MUST BE FILED WTHI N THI RTY ( 30)
DAYS OF RENDI TI ON OF THE ORDER TO BE REVI EVED.

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing was furni shed by hand to
STEPHANIE A. DANIEL, Attorney At Law, Department of Professional Regul ation,
Nort hwood Centre, 1940 North Monroe Street, Tall ahassee, Florida 32399-0792, by
Certified Mail to CHARLES CURTIS, D.O, 310 U S. H ghway #1, Lake Park, Florida
33403, and to LAWRENCE U.L. CHANDLER, Attorney At Law, Suite 800, 105 So.
Nar ci ssus Avenue, West Pal m Beach, Florida 33401, and to Barbara W Sonneborn,
Attorney At Law, 1615 Forum Pl ace, Suite 300, West Pal m Beach, Florida 33401,
this 25th day of August 1989.




